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The Minneapolis/St. Paul Business Journal held a panel discussion recently about estate
planning. Panelists included Cole Hickman, a partner at Hellmuth & Johnson; Andrea
Thermos, a partner at Boulay; Anne Paape, general counsel for Meristem Family Wealth; and
Marya Robben, a partner at Lathrop GPM. Dana Holt, CEO and philanthropic strategist at

Holt Consulting, served as moderator.
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Dana Holt: Given the change in tax law
in the past 10 years, how can estate plans
be built to accommodate flexibility and
changes in legislation?

Anne Paape: It’'s most important to make
sure that your documents are drafted in a way
that enables the ebb and flow with changes in
the law — inserting things like trust protectors
or other modern tactics that allow for the mod-
ification of a document down the road. Some
trusts can last 125 years, and you’re going to see
a lot of [tax law] changes in that time

Holt: What are some nontax and
noneconomic considerations that one
should be mindful of while developing an
estate plan?

Paape: A lot of people focus on “what do
I do with my assets?” and they forget about:
Who are the people who are in charge of
making these determinations or administer-
ing the estate? Should it be all my children? If
your kids can’t agree on where to eat dinner,
they’re not likely to be able to agree on every-
thing that deals with your estate plan. Or if
there’s animosity between family members,
don’t put them together and expect them to
make unanimous decisions. Legacy assets, like
lake homes or family heirlooms, don’t just not
mention them, be purposeful around them.

Andrea Thermos: People forget about all of
their online accounts. They are not necessari-
ly the financial accounts, they are social media
or email accounts. It’s important for people to
remember that you need to give permission
for access to your cellphones, online accounts,
social media accounts, and any digital asset or
online access accounts.

Paape: People forget about when they’re
planning for kids or grandkids that they don’t
know yet, and so certain things like providing
for special needs or problems that can hap-
pen in life — for example, potential addiction
issues, challenges, all of the unknowns that
can occur in life — and making sure that those
types of scenarios are well considered in estate
planning documents, because again, they may
be kids or grandkids or great-grandkids not
yet born.

Holt: How long does estate administration
take? I imagine that it gets back to your first
point about organization.

Marya Robben: The fact that the decedent
had a will or a good estate plan still does not
make it an event. It makes it an easier pro-
cess and a clearer process, but nothing any of
us can do or your loved one could have done
could make this a single event. I think that is
a really important thing to understand, and
communication even prior to a loved one’s
passing to help explain that in advance of the
emotional moment is immensely helpful. Even
though your loved one did everything they
could to make this as easy as possible, there
are taxes, and the IRS doesn’t move quickly. If
you die in March, it is going to be another 13
months before your last individual income tax
return is filed. There is nothing we can do that
changes that. So it just takes time. Your loved
one cannot take it with them, and we don’t
want someone to be able to misappropriate it
after you have left. The process protects peo-
ple and takes time.

Holt: So what does good estate settlement
look like?

Paape: One of the things that’s really
sparked the most issues is people who, during
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their life, conduct financial transactions,
somewhat informally. They’ve got handshake
deals or loans not papered. They’ve got real
estate transactions that didn’t get title work
done, things that leave loose ends. Those loose
ends drive litigation and unclear expectations.
In the end, family members end up with the
impression that the estate has a greater val-
ue because those items are not documented,
therefore not clear.

Cole Hickman: Also, good estate settlement
can oftentimes mean avoiding probate. Most
clients prefer to avoid the added cost, com-
plexity, and publicity of probate when they
pass away. But avoiding probate takes addi-
tional time and effort - both from the client
and the advisors - during the client’s lifetime.
Trusts need to be properly funded and advisors
need to know about all of the assets.

Robben: What we are collectively saying
is that what makes a good estate administra-
tion is doing all the work while you are alive.
It actually takes some work while you are liv-
ing to make this a smooth administration
process after you have passed. If you do not
do the work before, it is going to be bumpi-
er afterward.

Holt: How are the pandemic and changes

to tax laws impacting people’s thoughts
about where to live or retire, and how is that
impacting your practice?

Robben: We have seen a lot more peo-
ple realizing that they can live wherever they
want to and do their work. We have seen an
escalation in that kind of conversation in the
past year. Some people are retiring, other peo-
ple are just simply moving and working from
another location. So, residency exit planning
is an increasing part of the work we are doing
with clients.

Holt: So what do you see as the biggest
drivers for people when they decide to move
out of state?

Robben: Taxes are usually part of the con-
versation. They also look at where their fam-
ily is located and the weather. As you get
older, that is a factor for some families. But
children and grandchildren do not necessari-
ly stay home anymore; they move to interest-
ing places and their grandparents want to be
near them, or they want to vacation. So grand-
parents say, “Great, [ will move to Florida and
you can vacation to visit me.” And there is a
little bit of a community effect. We have heard
more of our clients say, “All of my friends have
moved to Florida or Arizona, so we want to
go, as well.”

Holt: We’ve all heard that litigation in
trusts and estates is increasing. How is that
impacting your practice?

Robben: Yes, disputes after death are
increasing. When things are not known in
advance and family members are negatively
surprised by what a plan says, it increases peo-
ple’s interest in fighting. They think you must
have taken advantage of mom or dad in order
to get the cabin. So we are doing a lot more
counseling on the pathway of helping fami-
lies determine whether they actually want to
get involved with litigation after a loved one
has passed away. The inheritance is not going
to go up. The attorney fees will go up, but the
inheritance amount will probably go down.
And the judge is not going to say who mom
loved best; that will not be a line in the order.
We are having a lot of hard conversations with
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clients, setting reasonable expectations
for what the possible outcomes are.
Families are more spread out than they
used to be, and that detachment makes
people a little bit more willing to litigate
with loved ones after a death. The oth-
er side of this is that trusts in America
really have grown over the past 30 years;
there are a lot more trusts and questions
about how the trusts are being managed,
how they are being invested, what the
trustee is doing or not doing. That leads
to more courtroom-contested work and

more litigation, as well.

Paape: I'll add that it should be
thought more about than just, who'’s
the oldest child and who should be in
charge? It is a tremendously large job
with lots of rules. Even for laypeople,
there’s high expectations as to your fidu-
ciary responsibilities. As a professional,
it’s not really any easier; we have policies
on our books about how to administer
trusts for good reason, but often people
think it’s best to name a family member,
and that can be a great choice, especial-
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ly if there’s some personalized distribu-
tion decisions or otherwise, but pairing
with somebody who can help you navi-
gate the rules or can step in in case there
is animosity or dynamics issues between
trustees and beneficiaries, or conflicts
between who’s acting as trustee and
who also might be a beneficiary.

Robben: It affects our planning, too.
When a client says, “I guess we will
just name [oldest child],” we really try
to talk through this. You are hiring for
a job. You are not saying who you love
best, you literally are hiring for a pro-
fessional job that carries with it duties
and responsibilities. Is the name you
just said the right person for this? Do
they have time for it? Will they work
with professional advisers, accountants,
investment advisers?

Holt: With potential tax law changes
and overall impact on business in the
past 18 months, what are you saying
to business owners who are thinking
about selling or transferring their
companies?

Robben: We discuss the nature of
their business and help them evaluate
whether this is a good time to trans-
fer or sell. We talk about the company
value, the market conditions and help
with ensuring the corporate books and
records are in good shape for a trans-
fer. Some business valuations are actu-
ally up in the past 18 months. They are
really thriving, and so it actually can be

a good time to think through exit plan-
ning. Do you want to sell to the market?
Do you want to sell to a third party [or]
look at transferring it to a key employee
or family member? Some valuations are
higher right now, while others are very
low. If it is low, is it just situational and
will it bounce back, or has the compa-
ny run its course? Is it on a downturn
and we need to be realistic about that?
Are you going to sell it at some point?
Are you going to gift it or close it? Busi-
ness owners recognize that even really
strong companies have had a difficult
time in the past 18 months. It has also
made retirement a little easier to picture
for some business owners, because they
might have been home more and had a
flavor of whether they liked that or not.
If the company is well-positioned for a
sale, investors are ready as well. Inves-
tors have a lot of cash, and they are ready
to buy the right companies. So, it actual-
ly can be a good time to sell a company
if an owner is ready.

Hickman: There’s an impetus to
potentially realize a capital gain this
year as opposed to next year when they
might be facing a significantly higher
tax rate if they sell in January 2022.

Holt: How is the pandemic affecting
how families think about estate
planning or who’s involved in the
process of estate planning?

Robben: I think it has made it more
real. Fewer people are saying, “I'm
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healthy, I'm going to live for 40 years.”
The pandemic has made it too real to
people that death does not discriminate.
More of our clients seem willing to bring
another family member into the con-
versation. So many people in the past
year and a half have a story where the
dots have not been previously connect-
ed and so it left people scrambling after
an unexpected death.

Thermos: I see a willingness of old-
er generations to bring their kids into
the conversation and help them under-
stand what’s going on prior to death. I
don’t know how many times I’ve been
involved where the parents thought the
kids knew everything that they need-
ed to know. They didn’t know anything,
and it’s really difficult. The reality of a
pandemic that could take anybody has
helped them understand that having
that conversation while you’re still alive
and letting them know where some of
the pieces of the puzzle might be has
helped a lot.

Holt: What are the most common
estate planning trends and strategies
that your clients are implementing
this year?

Hickman: Exemption use. The theory
is to use your federal estate tax exemp-
tion now, this year, which is, as we all
know, $11.7 million, out of fears that that
may be reduced substantially at some
point. While we are still waiting for
more clarity, we have seen draft legisla-

tion that would reduce the exemption
to the $3.5 million to $5.8 million range.
There is a lot of thought surrounding
using that exemption now before the
end of the year.

Thermos: I've seen a concern about
the step-up in basis not occurring. With
this unknown, it’s hard to give a direc-
tion to clients. Have a conversation
with them about the use of their life-
time exemption at death versus using
it during their lifetime. Helping them
understand that lifetime giving may be
a better answer if the step-up goes away,
because you're getting the asset out of
your estate and the step-up isn’t a fac-
tor any longer.

Hickman: If we’re going to try to
use the exemption this year, we better
be very mindful of what type of assets
we’re using to fund that trust, the basis
of what those assets are, is there going to
be a step-up, and making sure we have
swap powers to move assets in and out
to provide some added flexibility.

Paape: [ think overarching all these
things, because the exemption is so
high, and it is a large gift, it’s putting it
in a vehicle that could theoretically last
forever, [ think flexibility has to be key. If
we have clients in their 40s and 50s giv-
ing away substantial money and using
what might be the highest exemption
they have in their lifetime, placing that
much money somewhere for three or
four or maybe more generations is scary
without flexibility. That can include
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allowing a spouse to get distributions,
tax reimbursements, movement of dif-
ferent trusts to different states, adding
and subtracting provisions, and allow-
ing for things like special needs and
addiction, it has to be part of the con-
versation. Can this trust own life insur-
ance, own a company? It has to be built
because we’re parking so much money
in it today, and it theoretically has a long
time to grow, and it could be the biggest
piece of your estate plan.

Holt: Should a client use their estate
tax exemption this year, and if so, are
there best practices for doing so?
Hickman: They should strongly con-
sider using their exemption, assuming
of course that they have the right asset
profile. For married spouses, the best
practice for most individuals is going to
be spousal lifetime access trusts (SLATSs)
where one spouse is creating the trust
for the benefit of the other spouse and
other descendants, using that exemp-
tion. In some circumstances, it may be
appropriate for both spouses to cre-
ate a SLAT for each other. In that sce-
nario they can use both of their $11.7
million exemptions. For clients who
are not married, you can still create
an irrevocable trust for the benefit of
your descendants, which is sometimes
accomplished through an intentionally
defective grantor trust. You can use your
exemption that way and put that $11.7
million into that irrevocable trust for

the benefit of your descendants. Out-
right gifts to children or grandchildren
can sometimes also be considered. You
don’t necessarily need to use the full
$11.7 million, and you don’t necessar-
ily need to use the full $11.7 million for
both spouses. There is value to simply
taking growth of certain assets out of the
estate. But, in order to capture the cur-
rently high exemption, we are typically
suggesting that clients consider using at
least $5.85 million.

Holt: So who exactly needs to be
concerned about estate taxes?

Hickman: Minnesota residents need
to be concerned if they have an estate
in excess of $3 million. Federally, that
number is quite a bit higher, $11.7 mil-
lion. If you're married, federally, you
have the concept of portability, which
gets you to a combined cumulative
exemption of $23.4 million. In Minne-
sota, there isn’t portability, so you have
to have strategies in mind for Minnesota
residents to use that exemption, before
the first spouse passes away so that we
can make sure that we get a cumulative
exemption of $6 million.

Robben: When we say $3 million in
Minnesota, we literally mean every-
thing, even assets that are not subject to
income tax. The two assets that seem to
surprise people the most are the death
benefit on your life insurance policy and
your retirement assets. Even if they are
income tax free, they are still subject to
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estate tax.

Thermos: I use that as an example
often; I say, well, your house is worth
half a million and you have a $2 mil-
lion life insurance policy and you have
a million-dollar retirement account.
They think life insurance and retirement
accounts are not part of their estate and
I'm like, “Absolutely, they are.” That’s
why we’re educating you before your
death! It’s a huge factor with people who
are under the federal limit but over the
Minnesota limit.

Holt: So how would you advise people
who have property in multiple states?

Robben: From a nontax standpoint, it
is very likely we are going to talk about
using a revocable trust so that we do not
have probate in multiple states. Often-
times, real estate in multiple states will
lead us to recommend a revocable trust.
From a tax standpoint, you do not want
to have that other state asset get pulled
into Minnesota’s tax jurisdiction. If you
have a cabin in Wisconsin, that is not
subject to Minnesota’s estate tax at your
death, and we want to make sure we
keep it that way.

Thermos: On the flip side, if they
maintain a residence here, even if it’s
no longer their primary residence,
their estate is still subject to Minneso-
ta estate tax if their total estate is over
the Minnesota limit, not just the piece

in Minnesota.

Holt: How should business owners
specifically be thinking about their
estate planning right now?

Hickman: One of the things that they
should be thinking about is whether
their business ownership is a candidate
to be an asset to use their exemption.
Business ownership interests can be one
of the best asset types in order to use
that exemption amount, because you
can usually get a solid discount for lack
of control, lack of marketability, so we’re
able to supercharge our gifting; instead
of gifting $11.7 million, we're actually
gifting something like $15 million, $16
million. Business owners aside from
that should always be thinking about
succession planning during their life-
time. Whether that is gifting shares of
the business, whether it’s “who’s going
to run my business if I become incapac-
itated or pass away?” That’s something
you always need to think about.

Holt: How can a disclaimer be used
in an estate in which a governing
will or trust document was drafted
under laws that did not factor in the
current decoupled federal and state
tax exemptions? [laughs]

Thermos: We often have wills or trust
documents that were written pre-2012,
when the federal estate law split with

Minnesota law, or decoupled. Helping
them understand pieces of the Minne-
sota law, the differences between porta-
bility like Cole mentioned, that is part
of the federal law but not part of Min-
nesota law. Explaining how disclaim-
ing assets is a Minnesota substitute for
portability like-planning which makes
those assets available to fund a trust
upon the first death of a married cou-
ple. The assets that fund the disclaimer
trust are no longer part of the surviving
spouse’s estate and allow for utilization
of the second spouse’s $3 million Min-
nesota exclusion upon their death.

Hickman: I really like the concept
and the flexibility to use that disclaimer.
It’s nice to have that nine-month win-
dow to say, “Hey, how much if any do
I want to disclaim, what type of assets
should I disclaim?” I think that adds
some nice flexibility to planning.

Holt: What is important when
examining taxability and estate tax
filing considerations in the first death
in a married couple?

Thermos: One of the big things
we look at is the age of the surviving
spouse. Are there assets at a level that’s
possibly between the Minnesota exclu-
sion amount and the federal exclu-
sion amount? Knowing that that fed-
eral amount is likely going to drop on
Jan. 1, 2026, do we want to file for fed-

eral purposes just to have that portabil-
ity in place with the higher exclusion
amount? We don’t know what the future
is going to bring, and if we file a feder-
al return just for portability, that could
be a huge tax savings in the future and
avoid a lawsuit by the beneficiaries if it
were not advised.

Robben: It is also important to look at
the cash flow and the asset flow. We do
not want to create a situation where we
have liquidity in one bucket and not in
the other, for the future second death,
we want to make sure that there is cash
available to whomever needs it to pay
bills, taxes and everything that needs
to be done.

Holt: What advice do you have for
[readers] on anything that we haven’t
covered today — things they should be
thinking about or steps they should be
considering?

Robben: From a standpoint of even
just 2021, you have to plan ahead. The
fourth quarter is going to be phenome-
nally busy for all of the advisers in this
space. Calling us early, even starting on
Nov. 1 might not be enough time to get
it done before year end.

Paape: Any time we’re facing some
major tax law changes, or rumors of tax
law changes, some people rush to do
things that they’re otherwise not com-
fortable with. 2012 was a prime exam-
ple of people who did a ton of plan-
ning, used their exemptions, put them
in vehicles they didn’t love, pushed for-
ward objectives that weren’t theirs; and
then they had a little buyer’s remorse. |
think there’s some panic that happens
in this fourth quarter and has been hap-
pening every time we’re facing tax law
changes. Make sure you have a good set
of advisers you can talk about proactive
planning with, they understand your
family and your objectives and your
goals long before Nov. 1, 2021. You need
a lot of discussion about a lot of things,
and then they’re irrevocable, even if
they’re flexible and they’re modifiable,
they’re still irrevocable.

Thermos: Don’t make decisions or
choices about your long-term plan
based on only tax reasons. As much as [
like people who do that, sometimes they
do things that are unintentional. Anne is
completely spot on about 2012 and the
2012 panic. From a person who did gift
tax returns, 2013 was a nightmare for us.



